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Courts of the Kirk and Courts of the 
Kingdom 

Patronage 
From the time when it was re-enacted in 1712 until it was 
repealed in 1874, the Law of Patronage hung like a great 
black cloud over the Kirk, and to its baneful influence can be 
traced, at second if not at first hand, most of the ills that 
afflicted her during that century and a half. 

The system which produced patronage was in essence a 
good one. From the time of the Reformation the services of 
religion were in every parish in Scotland available absolutely 
free to all the people of the parish. This was possible because 
the heritors provided out of the fruits of the earth a stipend 
for the minister; they also erected and maintained a church 
capable of seating two-thirds of all the people of the parish 
over the age of 12; and they provided a manse with suitable 
‘offices’, garden and glebe. Since they were doing all these 
things it was not unnatural - nor, some might have thought, 
unreasonable - that they should choose the minister who 
was to enjoy all the benefits they were thus providing. Once 
nominated by the patron the presentee had to satisfy the 
Presbytery as to his moral character and his academic qualifi- 
cations. The Presbytery then inducted him in a service which 
at once bound him faithfully to discharge the duties of 
minister of the parish and made him, as it were, infeft in all 
its temporal benefits. At the point of presentation the rights 
of the patron came to an end - he could not in any way 
direct or control the minister in the exercise of his ministry, 
nor could he at his own hand do anything to terminate that 
ministry. 

As we saw above, the system of patronage was scrapped in 
the Revolution Settlement of 1690, and for the next 22 years 
a rough and ready arrangement was resorted to whereby all 
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the heritors of the parish along with the elders were given the 
duty and invested with the power to put forward a name. 
This was not introducing a new system; it was just a half- 
hearted compromise which continued the basic idea of pat- 
ronage but put the power of presenting into different hands. 
The fact that it did not work particularly well made it all the 
easier under Jacobite pressure to get the old position restored 
in 1712. 

It was not long ere troubles began - as they were bound 
to do. The whole conception ran contrary to the spirit of the 
age. A developing sense of democracy resented the idea of the 
laird dictating to the parishioners in a matter so intensely 
personal as the choice of their minister. They were under his 
thumb in too many other directions already - when it came 
to the cure of their souls they had a right to be independent. 
As we have seen, it was as early as 1733 that things got to the 
stage where patronage triggered off the events that led to the 
Secession of that year. Presbyteries came to have a great deal 
of sympathy for congregations which had a minister imposed 
upon them and were quick to play the game of non-co- 
operation, to find excuses for not taking their part in the 
business of inducting unwelcome incumbents. Hence the 
Riding Committee which saw the law fulfilled while avoiding 
a showdown at local Presbytery level. We saw too the 
situation that developed at Torphichen, and at Inverkeithing, 
and how a growing determination on the part of the Assem- 
bly to ensure that the law was obeyed whether the people 
approved of its results or not led to yet another secession and 
to the appearance in 1761 of the Presbytery of Relief. 

For some years thereafter things continued on their un- 
happy course. Within the Assembly there was an intense 
dislike of patronage and a desire to see the law changed, but 
on the other hand there was recognition that, standing the 
law, the duty of the Church courts was clear and inescapable 
- to take the presentee on trials, and if these were sustained 
to go on and induct him. Congregations continued to resist, 
often to the point of rioting; disputed settlements leading to 
vacancies protracted over many years came to be the order of 
the day; vast numbers of decent faithful folk were driven out 
of the Establishment into the ranks of the Seceders through 
sheer impatience with the whole miserable business. 
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Church Extension 
In the early 1800s, a new factor emerged. The need for more 
churches consequent on the great population upsurge of the 
Industrial Revolution had a marked influence on the pat- 
ronage question. Small towns had become vast, villages had 
grown out of recognition, and new communities had sprung up 
in out-of-the-way corners far distant from the parish church. 
Something had to be done to provide for the spiritual needs 
of these people; the old parish system designed for an 
agricultural economy was fast becoming obsolete. The first 
step to be taken was the creation of collegiate charges in some 
of the larger towns - that is to say, two ministers were 
appointed to function within the one building as ministers of 
a First and a Second Charge. Each of the men had a full 
charge, with stipend paid out of teind and a manse provided 
by the heritors, and each had been presented by a patron. 
Some intensely interesting human situations were created by 
these odd juxtapositions, but the provision did little or 
nothing to meet the growing need. So a further step was 
taken, legislation being introduced whereby the burghs were 
to provide churches, stipends, and manses, and in these cases 
the magistrates enjoyed the right of presentation. In passing 
it is interesting to note that there seems to have been a 
certain lack of imagination on the part of the bailies when it 
came to choosing names - High, Low, and Middle seem as 
far as they generally got. 

The demand for more religious ordinances continued to 
keep ahead of the supply, so the Chapel of Ease made its 
appearance, and the number of these steadily increased. 
When a local community was able and willing to maintain a 
cause, erect a church, and pay a stipend, this could be erected 
into a Chapel. After all, congregations in the Secession 
tradition had been doing just this for many a long year, so 
why need the Establishment lag behind? The result, however, 
was the creation of a kind of two-tier ministry, the ministers 
of the chapels of ease having no Kirk Session, no parish, and 
no seat in Presbytery. 

With so complete a revolution occurring in the whole 
character of ministry and with so many additions to the ranks 
of the ministry, ideas were changing radically on the whole 
question of patronage and there was steadily building up a 
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majority of people prepared to contest the issue, and indeed 
ready - in some cases even happy - to defy the law should 
the need arise. The whole thing began to take a very definite 
shape in 1834 with the passing by the Assembly of two most 
important and significant pieces of legislation, the Veto Act 
and the Chapels Act. It was the insistence of the Kirk that 
she was going to operate these two Acts let the law of the 
land be what it might which led to the confrontation between 
the courts of the Kirk and the courts of the Kingdom, from 
which arose the Kirk’s claim to be sole judge in all matters in 
which her interests were affected. It was when she was 
defeated in that struggle that there followed the great up- 
heaval known as the Disruption. It is essential, therefore, that 
we look rather closely at these Acts that were to be the cause 
of results so extraordinary and far-reaching. 

The Veto Act 
From very ancient times the induction of a minister to a 
parish, while it began with a presentation by the patron, 
required also a call by the congregation. The call had nothing 
whatever to do with choosing the person to be inducted - 
that choice had already been made - but was, as it were, an 
expression of concurrence by the members and a promise to 
the new minister of their loyalty and support. This quality of 
the call as no more than a promise of support to a new 
minister was well brought out in days long after patronage 
had gone and congregations used to hear and vote upon a 
long leet of candidates. Let it be that I had put my cross 
opposite the name of Mr A. After the votes had been counted 
it was Mr D who was declared elected, I found no difficulty 
in signing the call to the said Mr D - he would not have 
been my choice but he was the choice of the majority and he 
could count on me as a loyal supporter. It is in the same 
spirit that today’s Church Extension congregation subscribes 
a call to a minister chosen for them by an Assembly 
Committee. I say all this to show that there is a distinct 
difference between having liberty of choice and signing a call. 

New ideas were abroad at this time and men were asking 
whether acceptability to the congregation was not every whit 
as relevant as a knowledge of Hebrew and Greek; they were 
saying that what the Presbytery had to judge was the man’s 
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ability to discharge a fruitful ministry in this particular parish 
and that in such a situation his ability to win the promise of 
the loyal support of the members should be a deciding factor. 
So the call was coming to be seen as a piece of vital evidence 
when the presentee was on his trials, for if only a handful of 
members have promised a minister their support, encourage- 
ment and prayers, is there any hope of his ministry amongst 
them being successful? If they create a riot to prevent his 
induction, what possibility is there of his ministry being 
richly blessed? 

At the Assembly of 1832 no fewer than 11 overtures were 
tabled, all of them asking the Assembly to take steps to have 
the call restored to what was called its ‘constitutional effci- 
ency’. Instead the Assembly found that any attempt to make 
a well-signed call a sine qua non of induction lay beyond the 
competence of the Kirk so long as patronage continued on 
the statute-book. The issue was raised again the following 
year, following upon 65 overtures being presented. A motion 
was advanced that a committee be appointed to consider how 
a presentation could be frustrated should a majority of the 
people dissent, with or without reason, and it was on an 
extremely tight vote that this was defeated. It was becoming 
ominously obvious how things were moving. 

The next year (1834), the Veto Act was duly passed, 
ordaining that ‘it shall be an instruction to Presbyteries that 
if, at the moderating of a call to a vacant pastoral charge, the 
major part of the male heads of families, members of the 
vacant congregation and in full communion with the Church, 
shall disapprove of the person in whose favour the call is 
proposed, such disapproval shall be sufficient ground for the 
Presbytery rejecting such person’. That is to say, Presbyteries 
were enjoined to reject any presentee to whom more than half 
of the heads of families took exception - they were not to 
judge the value of the objections, merely to count the heads 
of the objectors. This certainly has all the appearance of 
being a new condition imported into the operation of pat- 
ronage and as such an infringement of the law. But before we 
condemn the Assembly remember that the motion was pro- 
posed by Lord Moncrieff, a distinguished Senator of the 
College of Justice. In following his lead the Assembly could 
hardly be accused of a reckless disregard of the law! 

. 



94 KIRK BY DIVINE RIGHT 

His Lordship began by showing from a study of Kirk 
history that it is ‘a fundamental law of this Church that no 
person shall be intruded on any congregation contrary to the 
will of the people’. He went on to show how at the Revo- 
lution Settlement it was given to the elders and heritors to 
nominate in a vacancy, but it was for the Presbytery to 
determine whether, having a regard to all the circumstances, 
the nominee was a suitable person; and he further contended 
that while the 1712 Act had given back to the patron the 
right of choosing it had ‘altered nothing as to the manner in 
which the individual is to be presented to the congregation, 
and it is still in force on this point’. For the other side it was 
represented that the motion amounted to ‘a transfer of the 
essential right of the Church to judge on all qualifications 
and the giving to the congregation a co-ordinate voice and 
authority in this matter, which is at variance with the whole 
system’. As Dr Mearns expressed it, ‘The proposal wrests 
from Presbyteries all control of judgment in the matter - it 
renders them purely ministerial: and when a majority of the 
people, without assigning the slightest cause for it, disapprove 
the presentee, let the sentiments of the Presbytery in respect 
of him be what they may . . . they must reject the presenta- 
tion and prevent his admission’. Lord Moncrieff’s motion 
was carried by 184 votes to 139, was converted into an 
interim Act, was sent down to Presbyteries under Barrier Act 
procedure, and in 1835 was converted into a standing law of 
the Church. For better or for worse the Veto Act had 
arrived. 

’ 

The Chapels Act 
Before they took up the controversial matter of the Veto Act, 
the Assembly of 1834 had passed what must have seemed to 
many the quite innocuous Chapels Act. As we have seen, the 
urgent need for more and yet more churches following upon 
the great population movement had led to the creation, 
especially in the more densely populated areas, of Chapels of 
Ease, which did not have Kirk Sessions of their own, being 
under the Kirk Session of the parish in which they were 
situated, and whose ministers did not have seats in Presby- 
tery. The new Act altered all that - it gave the Chapels the 
same standing quoad sacra as the old parishes enjoyed quoad 
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omnia, they were to have Kirk Sessions of their own, parishes 
were to be carved out for them, and their ministers were to 
sit in the Church courts. In the Assembly debate the oppo- 
sition claimed that the creation of new parishes was governed 
by law, and if the law was inadequate or out of date the only 
proper course was to enter into consultation with the State 
with a view to having it altered. Until this was done the 
chapels should continue with their present status. The so- 
called Popular Party was very much in the driving-seat at this 
Assembly and the Chapels Act was approved by 152 votes to 
103, was converted into an interim Act, and the following 
year into a standing law. 

Here then in the Assembly of 1834 we find the Kirk 
asserting its authority - and declaring its autonomy - in a 
very big way. Whatever may be said in defence of the legality 
of the Veto Act, it clearly trespassed beyond purely spiritual 
considerations into a realm where the patrimonial interests of 
patrons and presentees were affected, for it introduced a new 
condition into the operation of the civil right of presentation. 
No less clearly the Chapels Act proclaimed the belief of the 
Kirk that she had the right to say precisely how new parishes 
might be erected without any kind of reference to the State. 
To  men of any discernment it was clear that the Kirk was set 
on a collison course, and it must have been of little comfort 
to them to realise that so many of their brethren seemed 
happy that it should be so. 

The Auchterarder Case 
In the event they had not many miles to travel before the 
first collision occurred, Auchterarder being the scene of the 
crash. The facts, briefly, were these. In  October 1834 the 
Parish of Auchterarder being vacant, the local laird, the Earl 
of Kinnoull, laid before the Presbytery a presentation in 
favour of Mr Robert Young, a person of admirable character, 
fully qualified for the post, but a poor preacher. Here was the 
first opportunity under the new law for the parishioners 
legally to present their objections, and this they did with no 
little enthusiasm - only three people signed the call, and 287 
heads of families out of 330 in the parish appeared for the 
purpose of exercising their veto. When the matter came 



96 KIRK BY DIVINE RIGHT 

before the Presbytery some appeals were taken on procedural 
points and the whole matter went to the 1835 Assembly 
which ordered the Presbytery to proceed in terms of the new 
Act. This the Presbytery did and on 7 July rejected Mr 

This led to an action being raised in the Court of Session 
at the instance of the patron and the presentee asking that 
court to find that the Presbytery was bound and astricted to 
make trial of the qualifications of the presentee and if they 
found him qualified to admit him as minister of Auch- 
terarder; and to find further that the rejection of the pre- 
sentee without having taken him on trial, and solely on the 
veto of the parishioners, was injurious to the patrimonial 
rights of the presentee and contrary to statute law. The 
Kirk’s claim to be sole judge was to be put to the test. The 
significance of the case was so clearly recognised that the 
entire bench of 13 Lords of Session sat for three solid weeks 
listening to pleadings in which the whole history of the Kirk 
was rehearsed. After a couple of months’ avizandum their 
Lordships by a majority of eight to five came down in favour 
of Mr Young. The fact that five learned judges upheld the 
Kirk’s claim is a fact not to be forgotten. 

It was now the spring of 1838 and when the Assembly met 
a few weeks later a sharp spirit of rebellion could be detected. 
The general impression seemed to be that the Kirk had a 
perfect right to pass the Veto Act, or any other Act which 

’ had reference to spiritual matters, and that any pronounce- 
ment by the civil authority upon the legality of such Acts was 
sheer unauthorised interference not to be tolerated by a Kirk 
whose constitution was by Divine Right. It was put on record 
that ‘in all matters touching the doctrine, government or 
discipline of this Church her judicatories possess an exclusive 
jurisdiction founded on the Word of God’, and it was 
resolved that they would assert and defend this jurisdiction 
and the supremacy and sole headship of the Lord Jesus 
Christ, and would firmly enforce submission to this upon 
their office-bearers and members by the execution of her 
laws. It would be hard to imagine a more emphatic statement 
of the doctrine of sole judge - or a more menacing definition 
of the ‘or else’ aspect of affairs. The sting, it was said at the 
time, was in the tail. 

Young. 
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Appeal to the House of Lords 
Having adopted this Declaration of Independence the 
Assembly went on to take what appears a strange step - they 
resolved to appeal the case to the House of Lords. Now if 
you accept the principle that the civil courts have a jurisdic- 
tion then nothing could be more natural or proper than to 
pursue your case to the highest of these courts and get the 
business settled once and for all. But if your contention is 
that the civil courts have no business here then why go to 
them? It was different in the Court of Session where the 
initiative had lain with the patron, for there the Kirk was 
taken to a court whose jurisdiction she repudiated. But here 
she is of her own volition taking her business to these very 
courts. The following May, the House of Lords found in 
favour of the defenders, declared the Veto Act to be illegal, 
found that the Presbytery was bound to make trial of the 
presentee’s qualifications, and that ‘qualifications’ was a tech- 
nical term referring exclusively to life, literature, and doc- 
trine. That was that. What would have happened had the 
judgment gone the other way - would the Assembly have 
hailed it as a victory proving the Veto Act to be good law, or 
would they have seen their Lordships’ findings as no more 
than an interesting irrelevance? In view of the actual verdict 
the question is itself an interesting irrelevance. 

Scarcely had the judgment been given when the Assembly 
of 1839 met. It was moved that the Veto Act having been 
found to be illegal Presbyteries be instructed to proceed with 
the settlement of ministers as in the past. This, however, was 
very heavily defeated by a motion proposed by Dr Thomas 
Chalmers in these terms: 

That the Presbytery of Auchterarder be instructed to offeir 
no further resistance to the claims of Mr Young or of the 
patron to the emoluments of the benefice of Auchterarder; . . . 
and that the Assembly further resolve that the principle of  
non-intrusion cannot be abandoned, and that no presentee 
shall be forced upon any parish contrary to the will of the 
congregation. 

The motion went on to seek the appointment of a committee 
to explore the whole field. 

Clearly on the face of it Dr Chalmers’ motion is fraught 
with inconsistencies. For one thing, Mr Young had been 

D 
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presented as minister at Auchterarder, he had not merely 
been awarded the stipend and other financial benefits of the 
living. For another thing, it was not enough for the Presby- 
tery to take the negative step of offering no resistance, they 
had to take the positive steps of judging and inducting. Or 
again, how can obedience to the law be reconciled with the 
determination that no unwelcome presentee is ever to be 
inducted. However subtly the motion might be disguised, it 
amounted in effect to a declaration by the Kirk that in the 
matter of the settlement of a minister in a parish she herself 
would be sole judge - and sole law-maker into the bargain. 

Inevitably the matter had to be taken further, and there 
was a second Auchterarder Case which went to the House of 
Lords and whose decision probably as much as any single 
incident precipitated the Disruption. But perhaps we could 
leave it at that for the moment while we trace the course of 
another and still more distressing case - that of Marnoch 
and the Presbytery of Strathbogie. I t  was in this case that the 
‘or else’ provisions were put into effect. 

The Marnoch Debacle 
The Parish of Marnoch in the Presbytery of Strathbogie 
having fallen vacant, a presentation was duly made in favour 
of a Mr Edwards, a man of considerable ability but appa- 
rently deemed a poor preacher, and in any case as the laird’s 
choice certain to be unacceptable. This was abundantly 
proved when only the local publican and three non-resident 
heritors signed the call and 261 out of 300 heads of families 
exercised the veto. The Presbytery sought the gbidance of the 
Synod which in turn passed it up to the Assembly, a body 
which in the mood then prevailing had no hesitation in 
saying, ‘Reject’. This the Presbytery did. The patron appa- 
rently accepted that as final and went on to make a fresh 
presentation. Before, however, the Presbytery could take any 
steps in relation to this second choice Mr Edwards went to 
the Court of Session asking that the Presbytery be declared 
bound to take him on trials. 

This put the Presbytery on the spot. By a majority they 
resolved: 

that the Court of Session having authority in matters relating 
to the induction of ministers and having interdicted all pro- 
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ceedings on the part of the Presbytery; and it being the duty 
of the Presbytery to submit to their authority, regularly 
interponed, the Presbytery do delay all procedure until the 
matter in dispute be finally determined. 

To many this might have appeared a prudent decision worthy 
of shrewd hard-headed Aberdonians; but you will note that it 
sprang from the premise that the Court of Session has 
authority in matters relating to the induction of ministers, 
and that was enough to damn it in the view of others. And 
these others having a majority in the Commission of Assemb- 
ly, the Presbytery was censured for its assertion that the 
Court of Session had any such authority and was prohibited 
from taking any further steps before the whole Assembly 
would meet. 

Scarcely had the Commission imposed this censure and 
injunction than the Court of Session decreed that the Pres- 
bytery was bound to take Mr Edwards on trial. By this time 
too the House of Lords had declared the Veto Act illegal. 
The Presbytery of Strathbogie apparently now felt that its 
position was clear. It met, sustained Mr Edwards’ presenta- 
tion, appointed his trials, and reported its proceedings to the 
Commission of Assembly. That body met specifically to deal 
with the case - and to deal with the Presbytery. The seven 
ministers were represented by courisel who reported that they 
adhered to their position. The Commission resolved to annul 
the whole proceedings of the Presbytery of Strathbogie, to 
suspend the offending seven from their functions as minis- 
ters, to instruct the other four ministerial members of the 
Presbytery to intimate the sentences in the parishes affected 
and to be responsible for the ongoing work there. They even 
appointed an influential committee of Assembly to assist 
them in what some would regard as their intruding. A totally 
new position had now emerged. For a minister to recognise 
the authority of the civil courts in a matter where Church 
interests were affected had become an ecclesiastical offence 
carrying the most condign punishment. 

Four days after sentence of suspension had been passed 
upon them, the offenders met as the Presbytery of Strath- 
bogie and applied to the Court of Session for interdict against 
the others coming in to officiate in their parishes - which, of 
course, was granted. That, however, did not prevent those 
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appointed by the Commission from going about their busi- 
ness. They respected the power, if they did not acknowledge 
the authority, of the civil arm to the extent of keeping away 
from church, church-yard, and schoolhouse, these being the 
areas designed in the interdict, but they held meetings at 
church-gates, market squares, and other such-like places, and 
not unnaturally a keen controversy was aroused. Once more 
the seven had recourse to the Court of Session against 
ministers of the Kirk performing ministerial functions in 
their parishes without their consent. This too was granted 
and came to be known as ‘the extended interdict’. Said the 
intruders, ‘Things are come to a sorry pass when the courts 
of the land tell us when and where we may preach the 
Gospel’, and they persisted in their ways, but, mercifully, the 
seven did not press the issue. 

The end was not yet even in sight. Mr Edwards who by 
now had been found qualified for, but not admitted to, 
Marnoch raised an action in the Court of Session requiring 
the Presbytery to admit him or pay him L10000 damages. 
The Court left the latter option very much alone, but they 
found that the Presbytery was bound to induct, and they 
decreed accordingly. Now indeed the Presbytery was faced 
with a dilemma - probable imprisonment on the one side, 
almost certain deposition on the other. They chose the latter 
option. A painful scene ensued. On a bleak January day five 
ministers appeared to induct Mr Edwards. The church was 
filled with parishioners whose agent protested against the 
settlement, saying that he would have given in objections to 
life and doctrine only that he did not recognise the ministers 
present as the Presbytery of Strathbogie. In no little confu- 
sion and disorder the protesters left the church and the 
induction was carried through in circumstances which no one 
could have described as edifying. 

Professor Cunningham in his History describes the event 
thus, ‘Five suspended ministers, in defiance of the injunction 
of their ecclesiastical superiors, and in face of the protesta- 
tions of the whole people, ordaining a suspended licentiate, 
and the parishioners to a man deserting the church and riot 
and uproar ensuing’. An eye-witness of the event is recorded 
as saying, ‘We have seen a young man ordained and wel- 
comed by a religious people with sincere and earnest prayers 
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for his success, but until Thursday last we never saw a 
minister ordained who had no single parishioner, no human 
being of his charge, to wish him god-speed and pray for his 
wellbeing. So it was, however, with pitiable Mr Edwards’. 
Some might have thought it a pitiable situation not just for 
Mr Edwards but for everybody concerned. 

Discipline in the Ranks 
The real issue at stake here, the cause of which Mr Edwards, 
the Presbytery of Strathbogie and the decent folk of Marnoch 
were all alike the unhappy victims, was well brought out in 
the charges preferred against the offending ministers. By 
applying to the civil courts for interdict they had denied the 
truth of God’s Holy Word and had disowned the Lord Jesus 
Christ; contrary to their solemn vows they had acknowledged 
powers vested by Christ in Church officers alone to be vested 
in a civil court and had acknowledged the said civil court to 
be supreme in matters spiritual. It did not even need a vote 
in the Assembly - the seven were deposed from the ministry 
on the nod. They had by now a well-trodden path to 
Parliament House, so thither they hied themselves to seek 
suspension of sentence and interdict against appointments 
being made to their parishes. This was granted, the interdict 
being served on the Assembly while it was still in session. 
Never had the Kirk been subjected to such indignity. 

The extent to which the Kirk was now torn apart by 
internal strife was well illustrated at the opening of the next 
Assembly. The deposed majority of Strathbogie Presbytery 
had sent up two ministers and an elder as, if they were still 
the Presbytery as they claimed, they were entitled to do. It is 
said one minister declared the Assembly could not have been 
worse insulted had the commission come from seven tinkers 
or scavengers of Edinburgh - a clear enough indication of 
how tempers were rising. The minority had also sent up 
commissioners though interdicted from doing so, It was, of 
course, the latter who were admitted. Whereupon protest was 
taken that the Assembly was not a legal court and that all 
their actings would be null and void. Such was the sorry pass 
in which the supreme court of the Kirk found itself. 

Not only the dissenting ministers of Strathbogie were 
banned, their sympathisers suffered a like fate. No fewer than 



102 KIRK BY DIVINE RIGHT 

11 ministers were accused of having received communion at 
the hands of their deposed brethren and were in consequence 
suspended for nine months from the exercise of their judicial 
functions - which meant they were barred from both the 
Assembly and their Presbyteries. 

But this Assembly of 1842 had business on its hand more 
pressing than sorting out its membership. For one thing it 
found by a large majority that patronage was ‘a grievance . . . 
the main cause of the evils in which the Church is involved’ 
and that it ought to be abolished. But while patronage was 
undoubtedly a grievance, and a serious one at that, what had 
brought so much evil upon the Kirk had been the high- 
handed way in which she had tried to deal with the matter. If 
you insist on driving into a lamp-standard you are not 
entitled to say that the existence of the standard is the 
principal cause of the damage to your car. 

Even more important than this resolution about patronage 
was the Claim of Right, brought up as an overture and 
designed as an appeal to the government for redress. This 
lengthy document began from the headship of Christ and the 
spiritual freedom of the Kirk, declared the Patronage Act a 
violation of the Act of Security, claimed that Parliament was 
now encroaching on the sphere of the Kirk’s proper jurisdic- 
tion, promised that this would be resisted, and intimated that 
all legislation affecting the government and discipline of the 
Church passed without her consent was null and void. The 
Lord High Commissioner was requested to lay before the 
Queen the Claim of Right and the Petition on Patronage, and 
this he undertook to do. 

The Assembly also found time to deal with a minister who 
had challenged the legality of the Chapels Act. This minister 
had been libelled by his Presbytery for incurring debt and in 
course of the case had applied to the Court of Session for 
interdict on the ground that the courts which tried him were 
vitiated by the presence of the Chapel ministers. He was cited 
to the bar and summarily deposed from the ministry, not for 
having contracted debt but for having gone to the secular 
courts for protection. 

Disruption 
By the following spring three things had occurred whose 
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combined effect was to make a parting of the ways 
inescapable. The first of these was the decision of the House 
of Lords in the Second Auchterarder Case. It will be recalled 
that the Presbytery, on Assembly direction, had said that Mr 
Young was welcome to the stipend of Auchterarder so long as 
he did not attempt to minister to the people of Auchterarder. 
The House of Lords resolved unanimously that this would 
not do, and the Presbytery would have to take Mr Young on 
trials, or pay him damages. 

The second factor was the discovery that in response to the 
appeal made to the sovereign a dusty answer was likely to be 
received. Sir James Graham, Secretary of State for the Home 
Department, it was learned, had echoed the words of the 
Lord High Commissioner - ‘that if to transmit the docu- 
ments implied the adoption of their sentiments he would have 
felt it his duty to decline to transmit, but as they related to 
grievances and were couched in respectful terms he was 
unwilling to intercept them’. Obviously no help was to be 
expected from this quarter. 

The third deciding factor was an incident which came 
rather out of the blue. As mentioned above the year 1839 saw 
the return into the Kirk of the Auld Licht Burghers. Among 
these was a congregation in Stewarton which had just com- 
pleted building itself a kirk in the village and whose minister 
was Mr James Cleland. The charge was welcomed and 
erected into a parish quoad sacra, Mr Cleland was enrolled as 
a member of the Presbytery of Irvine, and a parish area was 
in process of being assigned - all in terms of the Chapels 
Act. It would seem that Cunningham of Lainshaw, the local 
laird, did not like having the parish of which he was the 
principal heritor carved up in this way and raised a successful 
action in the Courts. The Presbytery resolved to contest the 
judgment, which it did and on 20 January 1843 the decision 
of the Inner House was intimated - by eight to five it had 
been found that the Church had no power to create parishes 
quoad sacra or to admit their ministers to membership of the 
Church courts. So the Chapels Act too was illegal and the 
quoad sacra ministers had no right to sit in the courts. And 
all on the say-so of a majority in a secular court. 

A large-scale secession was inevitable, and, as we all know, 
it duly occurred, no fewer than 451 ministers walking out of 
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the Establishment, in almost every case at enormous personal 
sacrifice. The Disruption, no longer a threat, had become a 
fact. 

For our present purpose the only interest in the Disruption 
is to trace the causes which led to it. Large-scale incidents 
played their part, but, as we all know, it is personal feelings, 
prejudices and passions that often count for most in deter- 
mining the course of human history. Dr Norman MacLeod, 
who was there at the time, wrote in his diary on 2 June: 

I have returned from the Assembly of 1843, one which will 
be famous in the annals of the Church of Scotland. Yet who 
will ever know its real history? The great movements, the 
grand results, will certainly be known, and everything has 
been done in the way most calculated to tell on posterity (for 
how many have been acting before its eyes!); but who in the 
next century will know or understand the 10000 influences, 
the vanity and pride of some, the love of applause, the fear 
and terror of others, and above all the seceding mania, the 
revolutionary mesmerism, which I have witnessed within these 
few days. It was impossible to watch the progress of this 
schism without seeing that it was inevitable. To pass and to 
maintain at all hazards laws which by the highest authority 
were declared to be inconsistent with and subversive of civil 
statutes could end only in breaking up the Establishment.. . . 
Never did I pass such a fortnight of care and anxiety. Never 
did men engage on a task with more oppression of spirit than 
we did, as we tried to preserve this Church for the benefit of 
our children’s children. 
It is indeed a most enlightening view from the inside. 

The Cardross Case 
Many and varied were doubtless the motives that inspired the 
company which walked out of the Establishment on that May 
day in 1843, but on one thing they enjoyed complete unanim- 
ity - they were moving into a realm where they would make + 

and operate their own laws, free from presentations, inter- 
dicts, claims for damages and all other forms of outside 
interference and dictation. How pathetically wrong they were 
had still to be revealed. 

It was 15 years after the Disruption that Mr James 
MacMillan, first minister of the Free Church congregation at 
Cardross, was libelled by his Presbytery on a charge of 
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misconduct. Only part of the charge was found proven, and 
MacMillan took this part of the case to the Synod which 
upheld his appeal. The Presbytery, however, appealed to the 
Assembly. Unfortunately the members of the supreme court 
had put into their hands the print of the entire proceedings, 
and, in face of protest, they re-opened the whole libel, 
finding him guilty on charges on which he had already tholed 
his assize and been acquitted in the lower court. The 
Assembly suspended him from office sine die and loosed him 
from his charge. Obviously a patrimonial interest was at stake 
so MacMillan raised an action in the Court of Session, which 
served an interdict on the Free Church Assembly. That 
mightily affronted and indignant body immediately cited the 
offender, confined its hearing to confirming that he had 
authorised the approach to the civil court, and thereupon 
deposed him from the ministry of the Free Church. He raised 
an action for the reduction of the two sentences and for 
payment of damages. 

This, the First Cardross Case, established once and for all 
that in the eyes of the law the Free Church was a voluntary 
association on all fours with a football supporters’ club or a 
literary society, and that any member who felt he had been 
unjustly treated had a remedy in the civil courts. There was 
only one body in the land to which this did not apply, and 
that was the Established Kirk. The opinion of Lord Deas has 
been often quoted in this context: 

Now, if anything be clear in the case, it is that the defenders 
are invested with no jurisdiction whatever, ecclesiastical or 
civil. All jurisdiction flows from the supreme power of the 
State. The sanction of the same authority which enacted the 
laws is necessary to the erection of the courts, and the 
appointment of judges and magistrates to administer the laws. 
The Established Church of Scotland had, and has, this 
sanction. The statute law of the land conferred upon it 
ecclesiastical jurisdiction . . . , But there is no such statute law 
applicable to the association called the Free Church. When the 
defenders separated from the Establishment, they left all 
jurisdiction behind them.‘ 
From the lawyer’s point of view the Cardross Case was 

unfortunate in that it dragged on into three cases, one after 
the other, until MacMillan grew weary - or more likely 
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impoverished - and withdrew from the fray, thus leaving 
many nice points of law unresolved. From the point of view 
of the Free Church the case was disastrous, for, as far as they 
were concerned, it resolved one thing only too clearly - 
when they separated from the Establishment they left all 
jurisdiction behind them. 

It would be difficult indeed to overestimate the good which 
was achieved because of the Disruption. In  terms of religion 
it brought a great evangelical revival to the whole of Scot- 
land; in terms of providing the ordinances of religion in a day 
of population upheaval it made a massive contribution to 
Church Extension. It is very sad, though, to recognise that 
the one objective for which the Kirk was split was never 
realised - the Kirk just cannot be sole judge in the way for 
which the Popular Party had been clamouring. 

1 The Free Church Case 
An important case - some would say the most important 
case - was still to come, and that half-a-century later. 

It had now been accepted that where a secular interest was 
involved the courts of the realm would claim locus standi; but 
in the matter of a creed, for example, the area was spiritual in 
character and the ecclesiastical courts could expect to be left 
to get on with a job which no one could deny was their job 
alone. It is a fact of life, however, that the temporal and the 
spiritual canriot be shut away in neat non-communicating 
compartments - every spiritual experience has to find ex- 
pression in things that are temporal, and the most secular 
activity has its spiritual overtones. A very clear example of 
this overlap is seen in the ownership by a religious body of 
heritable property. A group of people come together to form 
a congregation of a certain denomination, they subscribe 
towards the erection of a church which is then vested in 
trustees for behoof of the congregation - or is it for behoof 
of the cause? Think back for a moment to the days of the 
Auld Lichts an’ a’ that - what is to happen to the property 
when the inevitable split occurs, should it go with the 
majority or should it stay with the minority who abide 
faithful to the principles for the promulgation of which the 
building had been put up in the first place? The 19th 
century, naturally, saw many cases go to the courts. 
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The civil courts were, understandably, unwilling to 
become too deeply involved. For one thing they probably did 
not want to appear to be intruding into a territory which 
should be the preserve of Presbyteries and General Assemb- 
lies; and for another thing they almost certainly felt very 
much at sea amid the complexities of the denominational 
controversies of those days. 

A case arose in 1801 concerning the minister of a Burgher 
cause in Aberdeen who, not content with adopting New Licht 
ideas, fixed new locks to the kirk doors to keep out the 
majority of the congregation who had remained Auld Licht 
and had retained the auld keys. In the case which ensued this 
interesting pronouncement was made: ‘The court cannot 
enter into an investigation as to the religious grounds of the 
schism here, and if they did, they must assume the majority 
to be right.’ 

Another property case, that of Craigdallie, was in and out 
of the courts for 20 years before it finally emerged from the 
House of Lords with the doctrine clearly enunciated ‘that 
property is held in trust for the principles of the Church’.2 
This sounds good, and even simple, but it is going to have 
two interesting repercussions - first that a Church is going 
to be gravely hampered if in the exercise of its vaunted 
freedom to formulate and interpret its standards, it is putting 
the ownership of its property at risk; and secondly the courts 
of the realm, which have the duty of settling questions 
relating to ownership of property, are going to find them- 
selves acting as judges on issues which at least appear to be 
wholly spiritual issues. Is there to be no end to the inter- 
ference of the secular courts? 

It was precisely this question of the relation between the 
ownership of property and adherence to religious principles 
that lay at the heart of the famous Free Church Case which 
was finally issued by the House of Lords in 1904. The 
United Presbyterian Church, it will be recalled, united with 
the Free Church in 1900 to form the United Free Church, 
but quite a strong minority on the Free Church side opted 
out. The ministers of this minority were solemnly deposed 
and actions were raised for recovery of the property they 
were occupying. This, naturally, was resisted. The plea of the 
Wee Frees, as they came to be called, was that in two 
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respects those of their number who had entered the union 
had abandoned Free Church principles - first in departing 
from the principle of a National Establishment of Religion, 
which was a fundamental tenet of the Free Church, in order 
to adopt a Voluntaryism which stemmed from the Secession; 
and secondly in departing from that rigid adherence to the 
Westminster Confession, which was a fundamental tenet of 
the Free Church, in order to adopt the new United Free 
attitude to the Confession, which left people free to adopt 
either of two interpretations. 

Judgment was given in favour of the Free Church. This 
created a quite outrageous situation, the thirty remaining 
congregations of the Free Church having acquired the whole 
heritable property of that body, which they could not even 
administer, let alone use or maintain. As we all know, 
Parliament intervened and in 1905, in the interests of justice, 
set up a Commission to allocate the property on a fair and 
equitable basis. 

This ends the tale of the conflict between the courts of the 
Kirk and the courts of the Kingdom, and a remarkable 
conclusion we appear to have reached. On the Kirk side a 
minority left the Establishment because, of what they saw as 
outside interference in matters where alone the Lord Jesus 
Christ was King, only to find themselves in a worse position 
than they had left. One might think the Kirk did not emerge 
with great credit. But on the other side the supreme civil 
judicatory of the land issued a judgment which was no doubt 
impeccable law but which bore so little relation to reality that 
a Commission had to be appointed to sort out the resulting 
mess in a way that would achieve justice. Perhaps one might 
also think the courts did not cover themselves with glory 
either. 

But, glory or no glory, the round was won by the courts of 
the realm. 

References 
1 MacMillan v The General Assembly of the Free Church of 

2 Davidson v Aikman (1805) Mor 14584. 
Scotland (1859) 22 D 290. 


